GEG HE CBVAN\N
| BLA 97-496 Deci ded April 10, 1998

Appeal froma decision of the Shoshone, Idaho Falls, and Burl ey
Dstricts, Bureau of Land Managenent, |daho, assessing danages for fire
suppressi on. | O -020- 2965.

Set aside and referred to the Hearings D vi sion.
1. Trespass: Generally

Uhder 43 CF.R 8§ 9239.0-7 and 43 CF. R § 9239.1-3(a)
the burning of public lands is an act of trespass for
whi ch fire suppression and rel ated admni strative costs
nay properly be assessed as danages agai nst the
trespasser. However, where the individual assessed in
trespass disputes that BLMs fire suppression efforts
were necessary because the fire was "contai ned" or
"out" when BLMarrived on the scene, a question of fact
is rai sed which shoul d be resol ved at an evidentiary
heari ng.

APPEARANCES G eg Hei denann pro se.
(PN ON BY ADM N STRATI VE JUDGE TEHRRY

G eg Hei denann has appeal ed froman assessnent of danages, i ncluding
fire suppression and admini strative costs totaling $5,115.25, billed to him
by the Shoshone, Idaho Falls, and Burley Dstrict Gfice, Bureau of Land
Managenent (BLMV, ldaho. Onh February 28, 1996, BLMserved Hei denann wth a
bill for collection assessing $4,334.96 in fire suppression costs and
$780.29 in admnistrative costs incurred wth respect to the August 31,
1995, "Bery Hre" at alocation given in BLMs Incident Report as "1300S
and 1000Wof Burley, |daho."

h Getober 13, 1995, BLMissued Hei demann a Notice of Suspect ed
Trespass. The BLMstated therein that an August 31, 1995, exami nation of
public land near (ottonwood Greek indicated that Hei demann "nay be
responsi bl e for burning public |and wthout authorization." The BLM
al | oned Hei demann 21 days fromrecei pt of the Notice to showthat he was
not responsible for the burning of the land. The file does not indicate
that Hel denann responded to BLM's Noti ce.
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The BLM's Incident Report contains the follow ng narrative:

n 8-31-95 at 1730 hours David Smth's 1A Lhit was
di spatched to a fire at 1300S and 1000E of Burley, lIdaho. The IA
Lhit arrived at the fire at 1750. The fire was burning in grass
on flat ground. There was active flane on the south end of the
fire. Two tractors wth discs were working on the west and the
east flank. The south flank was a gravel road and the north
flank was a green hay field. Jeff Bedke's IA arrived at 1805.
The heavy engi nes worked the perineter of the fire. The refill
was staged on a road east of the fire. Qe patrol unit (Every)
arrived at 1900 and checked the perineter of the stubble field.
The fire was contai ned at 2000 hours and controlled at 2030
hours. BEvery and the refill engine was rel eased at 2100. Al
renai ning engines left the field at 2130. HFre F405 was decl ared
out on 8-31-95.

The Incident Report al so contains the followng statenents: "The
cause of the fire was a stubble field burning. David Smth took a
statement fromGeg Heidenann: | was burning stubble and it got away from
us.'"

The file contains a billing worksheet indicating howBLMarrived at
its assessnment. Hre suppression costs included salaries for fire fighters
and support personnel, vehicle mleage use and rate, and | aundry of
personal protective equipnent. Admnistrative costs were cal cul ated at an
18-percent rate of the anount of the fire suppression costs. This
percentage rate, according to the worksheet, is "supported by the Denver
Regional Solicitor."

n appeal to this Board, Heidenann states in pertinent part:

After the start of the fire, nyself and Mel Tipton
(Wl verton Farns) fully contained the fire by discing around the
burning area wth our farmdiscs (pulled by our tractors). After
the area was contai ned we continued to circle the outer areas to
ensure the fire was out.

Four nen fromthe BLMfire fighting crew arrived after this
containnent. V& feel their services were unnecessary and
wasteful on their part. Ve did not personally request their
assi stance because the fire was al ready extingui shed. For these
reasons we feel it was not our fault that the costs shown on your
billing were incurred.

[1] The regulation at 43 CF.R 8§ 9239.0-7 defines the "injury" of
"vegetative naterial s" on the public lands as an act of trespass. The
neasure of danages for such a trespass includes admnistrative costs and
costs "associated wth the rehabilitation and stabilization of any
resources damaged as a result of the trespass.” 43 CF.R 8§ 9239. 1-3(a).
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A trespasser nust either "rehabilitate"” |ands harned by the trespass or pay
the costs incurred by the Lhited Sates in doing so. 43 CFR 8
2801. 3(b) (3).

Wii | e Hei demann filed no information denying his responsibility for
the fire, he does, on appeal, dispute the necessity of BLMs depl oynent of
fire suppression efforts. Heidenann alleges that the fire was "contai ned"
and "out” when BLMcrews arrived on the scene. The BLMhas not responded
to these allegations which are in conflict wth the narrative inits
incident report. In such a case, the Board will refer the case to the
Hearings Oivision under 43 CF.R 8 4.415 for a hearing. Jules Wight, 137
| BLA 313, 316 (1997). The admnistrative | aw judge assigned to the case
shal | issue a decision which wll be final for the Departnent in the
absence of atinely appeal to this Board.

Further, at the hearing in this matter, the Gvernment wll have the
burden of going forward wth evidence in support of the trespass and of the
costs included in the B Il for Gllection. The Gvernnment shall al so have
the ultinate burden of persuasion in this case.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis set aside and the case is referred to the Hearings
Dvision for action consistent wth this Decision.

Janes P. Terry
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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